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ALL APPEARANCES WILL BE BY ZOOM 
 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 
argument is requested and include specification to be argued.. 
 
Zoom hearing information 

https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz
09 
 
 
 

    

1. 9:00 AM CASE NUMBER:  C22-00744 
CASE NAME:  MYNETTE BOYKIN  VS.  ANGELO GUTIERREZ 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY:  ANGELO GUTIERREZ 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Angelo Gutierrez (“Defendant” or “Gutierrez”)’s Demurrer. 

The Demurrer relates to Plaintiff Mynette Boykin (“Plaintiff” or “Boykin”)’s complaint for (1) quiet 

title; (2) declaratory and injunctive relief; (3) trespass; (4) nuisance; (5) intentional infliction of 

emotional distress; (6) negligent infliction of emotional distress; (7) slander of title; (8) intentional 

interference with contract; and (9) enforcement of CC&R violations.  

Defendant demurs to Plaintiff’s causes of action for (5) intentional infliction of emotional distress; 

(6) negligent infliction of emotional distress; (7) slander of title; (8) intentional interference with 

contract; and (9) enforcement of CC&R violations pursuant to Code of Civil Procedure (“CCP”) 

§ 430.10(e) and (f) on several grounds. 

As a threshold issue, the Notice of Demurrer appears to comply with CRC 3.1320 and the Court 

declines to overrule the Demurrer on the grounds that it is technically defective. 

For the following reasons, the Demurrer is sustained, with leave to amend. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
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Cal.App.4th 1076, 1099.) Legal conclusions are insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) 
The Court “assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth of 
contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 
161 Cal.App.4th 242, 247.) 

Factual Background 

This is a neighbor dispute between Plaintiff (owner of 224 Heron in Pittsburg, CA) and Defendant 
(owner of 222 Heron in Pittsburg, CA). (Complaint at ¶¶ 3, 6.) Plaintiff alleges that after she was in 
contract to purchase 224 Heron, Defendant expanded a deck at the rear of his property. (Id. at ¶ 7.) 
She further alleges that the deck is within the set back and causes it to encroach upon her property. 
(Id.) Plaintiff contends that Defendant “knew that the parties to the sale of 224 were desirous of 
completing their transaction and that by extending his deck as he did and when he did, Gutierrez 
believed he could force those parties to accept what was in fact an illegal deck[.]” (Id. at ¶ 8.) 

Plaintiff alleges that Defendant has maintained that his expansion was approved by the HOA, 
that there was an agreement between prior property owners as to the location of the boundary line 
between the properties, and that his deck is legal. (Complaint at ¶¶ 11-13.) Plaintiff alleges that, 
in fact, the HOA had only approved a balcony and not a deck extension. (Id. at ¶ 15.) 

Plaintiff alleges that “the foundation of the deck is improper and insufficient and that the deck is a 
safety hazard and can or will cause damage to her property and potentially harm to individuals who 
use the deck and/or are in its vicinity.” (Complaint at ¶ 16.) Plaintiff further alleges that Defendant 
“attempted to anchor the deck through the use of zip ties to a pole on plaintiff’s property.” (Id.) 
This suit, to among other things, “enforce the rules of the HOA CC and R’s,” followed. 

Analysis 

First, the Court declines to sustain the Demurrer on the grounds of uncertainty. Uncertainty is a 

disfavored ground for demurring to a complaint. (See, e.g., Khoury v. Maly’s of California (1993) 14 

Cal.App.4th 612, 616; 1 Weil & Brown, Civil Procedure Before Trial (The Rutter Group 2011) § 7:84, 

p. 7(l)-39.) A demurrer for uncertainty generally will be sustained only when the complaint is such 

that the defendant cannot even determine what it must respond to. (Williams v. Beechnut Nutrition 

Corp. (1986) 185 Cal.App.3d 135, 139.) 

(5) Intentional Infliction of Emotional Distress 

Defendant demurs to this cause of action on the grounds that the Complaint fails to allege any 
conduct by Gutierrez that amounts to “outrageous” conduct. (Demurrer at 4:12.) 

“The elements of a prima facie case for the tort of intentional infliction of emotional distress are: 
(1) extreme and outrageous conduct by the defendant with the intention of causing, or reckless 
disregard of the probability of causing, emotional distress; (2) the plaintiff’s suffering severe or 
extreme emotional distress; and (3) actual and proximate causation of the emotional distress by the 
defendant's outrageous conduct. … Conduct to be outrageous must be so extreme as to exceed all 
bounds of that usually tolerated in a civilized community.” (Wilson v. Hynek (2012) 207 Cal.App.4th 
999, 1009 [quoting Cervantez v. J.C. Penny Co. (1979) 24 Cal.3d 579, 593] (“Wilson”).) 

The court in Wilson found that the trial court had properly sustained a demurrer to a cause of action 
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for intentional infliction of emotional distress where there were no allegations of conduct by 
defendants that could be considered “outrageous.” Such is the case here. There is no evidence of 
outrageous or extreme conduct. Plaintiff’s allegations that Defendant timed the expansion of his rear 
deck to coincide with the sale of 224 Heron (Complaint at ¶ 8) and that the deck expansion had been 
“red-tagged” by the City of Pittsburg (id. at ¶ 16) are insufficient.  

The Demurrer to the cause of action for intentional infliction of emotional distress is sustained, 
with leave to amend. 

(6) Negligent Infliction of Emotional Distress 

Defendant demurs to this cause of action on the grounds that Boykin is neither a “bystander” nor 
“direct victim.” Defendant demurs on the additional ground that Gutierrez owed no duty to Boykin.  

“Negligent infliction of emotional distress is not an independent tort; it is the tort of negligence to 
which the traditional elements of duty, breach of duty, causation, and damages apply.” (Ess v. 
Eskaton Properties, Inc. (2002) 97 Cal.App.4th 120, 126 [citing Marlene F. v Affiliated Psychiatric Med. 
Clinic, Inc. (1989) 48 Cal.3d 583, 588].) California courts have merely required a sufficient underlying 
harm, such as “interference with property rights,” separate from the emotional distress to mitigate 
against fictitious claims. (See Gruenberg v. Aetna Ins. Co. (1973) Cal. 3d 566, 579-80; Crisci v. Sec. Ins. 
Co. (1967) 66 Cal.2d 425, 433-34 [“a plaintiff who as a result of defendant’s tortious conduct loses his 
property and suffers mental distress may recover not only for pecuniary loss but also for his mental 
distress.”].) Plaintiff is not precluded from recovering for emotional distress merely because the 
underlying harm might be a harm to property. 

Nevertheless, a plaintiff must also allege the defendant owes her a legal duty. Here, there are no 
allegations in the Complaint that Defendant Gutierrez owed Plaintiff a duty or was in a special 
relationship with her. Plaintiff’s opposition argument that “Mr. Gutierrez’s activities were specifically 
directed at the Plaintiff” (Opp. at 5:16-17) is not responsive to Defendant’s duty argument. Plaintiff 
has not cited any authority, and the Court is not aware of any, that supports a conclusion that a duty 
is formed under these circumstances. 

Plaintiff has not alleged any duty for Defendant that has been imposed by law, assumed by the 
Defendant, or created by a special relationship with Plaintiff. Plaintiff has failed to allege facts 
sufficient to state a cause of action for negligent infliction of emotional distress. 

The Demurrer to the cause of action for negligent infliction of emotional distress is sustained, with 
leave to amend. 

(7) Slander of Title 

Defendant demurs to this cause of action on the grounds that the factual allegations are insufficient 
to state a cause of action for slander of title. 

The elements of slander of title are a false publication, made without privilege or justification, which 
causes direct and immediate pecuniary loss. (Manhattan Loft, LLC v. Mercury Liquors, Inc. (2009) 173 
Cal.App.4th 1040, 1051.)  

As best the Court is able to determine, Plaintiff’s slander of title claim is based on her allegation that 
“Gutierrez has continued to misrepresent to third parties, including but not limited to the City of 
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Pittsburg, the location of the boundary line between 224 and 222 Heron and has made false claims 
regarding his alleged right to build an illegal and encroaching deck expansion.” (Complaint at ¶ 34.) 
In opposition, Plaintiff argues that “[t]here were multiple communications between the seller and its 
agents and attorneys and Mr. Gutierrez and his agent, his counsel, in which Mr. Gutierrez insisted, 
without basis, that he had a legal right to build his deck extension and that the boundary was located 
in a place that was contrary to the survey according to a so-called phantom agreement.” (Opp. at 
5:27-6:2.) Without comment as to whether this would be sufficient to support a claim for slander of 
title, the Court notes that such allegations do not appear in the Complaint. Furthermore, the 
Complaint is unclear as to how any alleged slander damaged Plaintiff’s title real property.  

Plaintiff has failed to allege facts sufficient to constitute a cause of action for slander of title. 
The Demurrer to this cause of action is sustained, with leave to amend. 

(8) Intentional Interference With Contract 

Defendant demurs to this cause of action on the grounds that “the Complaint fails to allege any 
specific intentional act by Gutierrez designed to breach or disrupt Boykin’s contract with her seller for 
the purchase of 224 Heron.” (Demurrer at 8:2-3.) 

“The elements which a plaintiff must plead to state the cause of action for intentional interference 

with contractual relations are (1) a valid contract between plaintiff and a third party; (2) defendant’s 

knowledge of this contract; (3) defendant’s intentional acts designed to induce a breach or disruption 

of the contractual relationship; (4) actual breach or disruption of the contractual relationship; and 

(5) resulting damage.” (Pacific Gas & Electric Co. v. Bear Stearns & Co. (1990) 50 Cal.3d 1118, 1126 

(internal citations omitted). 

Critically, the Complaint fails to allege “actual breach or disruption of the contractual relationship” or 
“resulting damage.” Instead, the Complaint alleges that “[a]fter plaintiff was in contract to purchase 
224 Heron and Gutierrez expanded a deck at the rear of his property (‘the expansion’), Plaintiff had a 
surveyor investigate the location of the boundary line[.]” (Complaint at ¶ 7.) Plaintiff further alleges 
that as a result of this survey she learned that the deck was within the set back and encroaching on 
224 Heron. (Id.) However, Plaintiff also alleges that she is the current owner of 224 Heron. (Id. at ¶ 3.) 
Consequently, there cannot have been “(4) actual breach or disruption of the contractual 
relationship; and (5) resulting damage.” 

Plaintiff has failed to allege facts sufficient to constitute a cause of action for intentional interference 
with contract. The Demurrer to this cause of action is sustained, with leave to amend. 

(9) Enforcement of CC&R violations 

Defendant demurs to this cause of action on the grounds that it is both uncertain and that it fails to 
meet the standard for pleading a contract.  

To plead a breach of contract cause of action, the complaint must plead the existence of the contract, 
the plaintiff’s performance or excuse for failure to perform, defendants’ breach and damage to 
plaintiff resulting therefrom. (Spinks v. Equity Residential Briarwood Apartments (2009) 171 
Cal.App.4th 1004, 1031). 

“[T]he right of neighbors to enforce a restrictive covenant limiting the use of neighboring property is 
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clearly contractual.” (Barrett v. Dawson (1998) 61 Cal.App.4th 1048, 1054) The CC&R’s can create a 
contractual obligation between an HOA and its members and also between individual members. 
(See Chee v. Amanda Goldt Property Management (2006) 143 Cal.App.4th 1360, 1376)  

Here, although the complaint alludes to a contract (the CC&Rs), plaintiff has not alleged her 
performance thereunder (such as notifying the HOA of the alleged violations). She alleges that 
“[a]fter she purchased the property, her attorney contacted the HOA to determine whether Gutierrez 
had actually obtained approval, as he represented. In response, however, the HOA confirmed in 
writing that Gutierrez had sought approval of a balcony project but had never sought nor obtained 
approval for the deck expansion.” (Complaint at ¶ 15.) She does not allege that she notified the HOA 
that the deck was in violation of Section 5.2 of the HOA CC&Rs; she alleges only that her attorney 
asked whether the HOA had approved the deck and they wrote that they reviewed and approved an 
application to extend a balcony. (Id.) She has not alleged her own performance under the CC&Rs, nor 
has she alleged the HOA’s breach by failing to enforce the CC&Rs and resulting damage. 

Plaintiff has failed to allege facts sufficient to constitute a cause of action for enforcement of CC&R 
violations. The Demurrer to this cause of action is sustained, with leave to amend. 

 
 

  

 

 
    

2. 9:00 AM CASE NUMBER:  C22-00763 
CASE NAME:  MINOR DOE 1  VS.  MAKING WAVES ACADEMY 
HEARING ON MOTION TO REDACT  
FILED BY:  CALIFORNIA VICTIM COMPENSATION BOARD 
*TENTATIVE RULING:* 
 
The unopposed motion is granted for the reasons stated by the State of California and California 
Victim Compensation Board. 

 
 

  

 
    

3. 9:00 AM CASE NUMBER:  C22-01127 
CASE NAME:  ALISA OWENS  VS.  DOES 1-50 
HEARING ON MOTION TO CONSOLIDATE, OR TO STAY PROCEEDINGS  
FILED BY:  ALISA OWENS 
*TENTATIVE RULING:* 
 
The unopposed motion to consolidate is granted for the reasons stated in the motion. 
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4. 9:00 AM CASE NUMBER:  MSC15-02235 
CASE NAME:  NATIONAL COLLEGIATE  VS.  BELLOW 
HEARING ON MOTION TO SET ASIDE CCP 664.6 DISMISSAL AND ENTER JUDGMENT  
FILED BY:  NATIONAL COLLEGIATE 
*TENTATIVE RULING:* 
 
Plaintiff seeks to set aside the dismissal, and then to enter judgment in accord with a prior 
stipulated settlement agreement.  The parties previously stipulated to a settlement in the total sum 
of $35,117.85, and they agreed that the court would retain jurisdiction to enforce its terms. (Boone 
Decl. Exh. 1).  The court retained jurisdiction to enforce the settlement pursuant to Code of Civil 
Procedure section 664.6.  
 
Defendant made payments in the amount of $1,500, he then failed to make further monthly 
payments as required by the terms of the settlement agreement. (Boone Decl. 3:10-12). According to 
its terms, upon default the defendant would be responsible for the entire balance owed, less any 
payments made to date. (Boone Decl. 4:11-12). The balance now due is the principal sum of 
$33,617.85 (i.e., the settlement amount minus prior payments). 
 
All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have been met.   
 
Accordingly, the court will set aside the dismissal and then execute and enter judgment for 
$33,617.85. 

 
 

  

 
    

5. 9:00 AM CASE NUMBER:  MSC17-00746 
CASE NAME:  SHAHAN  VS.  SAFEWAY 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY:  SAFEWAY INC. 
*TENTATIVE RULING:* 
 

Defendant Safeway, Inc.’s motion for summary judgment is denied.  
 
Duty of Candor 
 
Defendant’s motion is based on the argument that Plaintiff had two falls on June 29, 2015 

and that the evidence shows there was nothing on the floor to cause those two falls. Defendant 
states that Plaintiff “may take the position that she had three falls at the Lafayette Safeway on the 
date of the incident, but she is already precluded from making such an argument because the court 
previously found that any such argument would be a ‘sham.’ See … Order Denying Plaintiff’s Motion 
to file an [sic] Amended Complaint.” (Defendant’s memorandum p.2, fn.1.)  
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In support of its motion, Defendant includes the original complaint in this case, filed on 

April 25, 2017, and the Court’s Order Denying Plaintiff’s Motion to file an Amended Complaint, filed 
on August 27, 2019. (Defendant’s requests for judicial notice.)  

 
Defendant’s motion does not address the Court’s Order Denying Defendant’s Motion 

for Summary Judgment, filed on July 8, 2021. The Court’s Order states that Defendant’s (first) motion 
for summary judgment is denied and that “Plaintiff Nadine Shahan is granted leave to amend her 
complaint to allege that she actually fell three times defendant is permitted to file another motion for 
summary judgment based on that amended complaint.” The tentative ruling attached to this order 
explains the basis for the Court’s ruling. It addresses the 2019 order denying leave to amend and 
explains why the Court was now allowing leave to amend. (See, Order filed July 8, 2021.) Defendant 
notes that the FAC exists. (See, Moving Memorandum p. 3, lines 3-5.) But, Defendant’s motion also 
fails to address that the First Amended Complaint, filed on July 30, 2021, alleges that Plaintiff fell in 
the produce section before she fell twice near the checkout. (FAC p.10.)   

 
Defendant’s moving papers are misleading. Defendant’s reply fails to explain why Defendant 

relied on the Court’s August 2019 order without also addressing the July 2021 order. “An attorney is 
an officer of the court and owes the court a duty of candor. [Citation.] The duty of candor requires 
attorneys to use ‘those means only as are consistent with truth, and never to seek to mislead the 
judge or any judicial officer by an artifice or false statement of fact or law.’ [Citation.]” (Roche v. 
Hyde (2020) 51 Cal.App.5th 757, 817.)  

 
Merits of the Motion 
 
In reviewing a motion for summary judgment, courts “ ‘follow the traditional three-

step analysis. “We first identify the issues framed by the pleadings, since it is these allegations to 
which the motion must respond. Secondly, we determine whether the moving party has established 
facts which negate the opponents” claim and justify a judgment in the movant's favor. Finally, if 
the summary judgment motion prima facie justifies a judgment, we determine whether the 
opposition demonstrates the existence of a triable, material factual issue. [Citation.]' [Citation.]’ 
[Citation.]” (Kaney v. Custance (2022) 74 Cal.App.5th 201, 213.)  

 
Plaintiff is suing Safeway for negligence and premises liability. The FAC alleges that Plaintiff 

initially fell in the produce section when she stepped on something green and liquid on the floor. 
(FAC p. 10 ¶6.) Plaintiff suffered a traumatic brain injury and that she experienced memory loss from 
that injury. (FAC p. 10 ¶6.) The FAC alleges that Plaintiff then went to the check stand area and fell 
two more times. (FAC p. 11-12.) 

 
Plaintiff argues that the motion for summary judgment is an improper motion for 

reconsideration. The first and second motions are nearly identical, but the second motion adds facts 
12 and 13. Fact 12 goes to the issue of how many falls Plaintiff had. Whether Plaintiff fell in the 
produce section before falling twice by the checkout is a new issue that was added to the FAC. 
In giving Plaintiff leave to file the FAC the court allowed Defendant to file a second motion for 
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summary judgment addressing issues raised in the FAC. Thus, this motion is not an improper motion 
for reconsideration.  

 
Most of Defendant’s evidence shows show that there was nothing on the floor to cause 

Plaintiff’s second and third falls near the checkstands. The issue here is whether Plaintiff first fall in 
the produce section.  

 
 Defendant relies on a declaration from Vironchi, a manager at Safeway, to show that Plaintiff 

had only two falls near the checkstand area. Vironchi’s testimony as to what the video shows is 
inadmissible.  The video qualifies as a “writing” under Evidence Code section 250.  Vironchi is thus 
giving oral testimony concerning the contents of that writing.  Under Evidence Code section 1523, 
such oral testimony is admissible only “if the proponent does not have possession or control of a copy 
of the writing and the original is lost or has been destroyed without fraudulent intent on the part of 
the proponent of the evidence.”  Defendant has failed to explain why it no longer has possession of 
the video of Plaintiff in the produce section, so it has failed to lay the foundation for Vironchi to give 
oral testimony about what that video showed.  Defendant has therefore failed to meet an initial 
burden to prove plaintiff did not fall in the Produce Department if it had such a burden. 

 
Defendant also relies on Plaintiff’s deposition testimony where she said that she did not know 

what caused her to fall and that she only reported two falls to her doctors.  (Fact 11: Plaintiff depo. 
70:14-24, 84:6-11.)  

 
Plaintiff’s testimony regarding her fall does not shift the burden because it is unclear which 

fall she is referring to in that portion of her testimony. Furthermore, Plaintiff later testified during her 
deposition that fell in the produce section because of something green with liquid. (Plaintiff’s depo. 
55:15-17, attached to Plaintiff’s declaration.)  

 
Plaintiff’s testimony that she reported two falls to her doctors does not negate that Plaintiff 

fell in the produce section. The two falls she was referring two could have included the fall in produce 
and only one of the falls in the checkstand. The failure to report three falls can also be attributed to 
the alleged memory loss Plaintiff experienced after the first all.  

 
The only new facts presented by Defendant for this motion are facts 12 and 13. Fact 12 is 

based entirely on Romero’s declaration. Romero is a store clerk who saw Plaintiff after her falls at the 
checkout area. Romero states that “Ms. Shahan did not report having any falls other than the two 
which occurred at the checkstands. She did not report to me that she suffered any previous falls in 
the produce area on the day of the accident. She stated she only had the two falls in the checkstand 
area.” (Romero decl. ¶4 [the separate statement refers to ¶2 and 3 in error].) The fact that Plaintiff 
did not specifically tell Romero, the store clerk, that she fell in produce does not mean it did not 
happen. Defendant did not produce evidence showing either that Plaintiff did not fall in produce or 
that there were no hazards in produce that could have caused Plaintiff’s fall. 

 
Fact 13 states that there is no video footage of Plaintiff in the produce section on the 

date of the incident. (Cefalu dec. ¶2.) This fact does not negate Plaintiff’s claim that she fell in the 
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produce section.  
 
The Court finds that Defendant has not shifted the burden. 
 
In addition, there is a triable issue of material fact regarding Plaintiff’s fall in the produce 

area. Plaintiff testified at her deposition that she picked up milk and then was going to the produce 
section and then doesn’t remember a thing until she was at the counter to pay for the groceries. 
(Plaintiff depo. 52:7-12.) Plaintiff also testified that “I went around. I was going to pick up something 
at the produce and that was it…. [Plaintiff] remember[s] falling only at that one time…. Slipping on 
something that was water with a little bit of green.” (Plaintiff depo. 55:11-17.)  

 
Plaintiff explains in her declaration that before watching video of the store, Plaintiff 

“could only recall one fall at the produce section and one fall at the check stand.” (Plaintiff dec. ¶4.) 
The Court finds that Plaintiff declaration does not conflict with her deposition testimony.  

 
The declaration of Dr. Nikolskaya, a neurologist, provides additional evidence that there is a 

triable issue of material fact regarding Plaintiff’s initial fall. Nikolskaya states that it is her opinion that 
Plaintiff fell in the produce section. (Nikolskaya dec. ¶13.) This opinion is formed by watching the 
video of Plaintiff before and after she went to the produce section and by reviewing Plaintiff’s 
deposition testimony and her medical records.  

 
The basis for Nikolskaya’s opinion includes that after returning from the produce section, 

Plaintiff showed a clear change in neurologist functioning, including a change in Plaintiff’s gait and 
Plaintiff acting dazed and not following the logical sequence a shopper would take at the checkout. 
(Nikolskaya dec. ¶14.) In addition, Plaintiff injured her left leg and ankle, but the two falls the near 
checkout do not explain how those injuries occurred. (Nikolskaya dec. ¶¶16-17.)   

 
This evidence is sufficient to show a triable issue of material fact as to whether Plaintiff fall 

in the produce section. 
 
Finally, Exhibit 1 to Cefalu’s declaration is video of Plaintiff’s second and third falls. The 

Court’s copy of the video starts at 20:11, which the Court understands to mean 1:11 p.m. The Court 
was not given video that shows Plaintiff heading towards produce at approximately 1:02 p.m., 
however, it appears that Plaintiff’s version of exhibit 1 includes video at 1:02 p.m. This oversight is not 
material to the Court’s decision here. FAC provides allegations of Plaintiff’s conduct. The FAC 
complaint alleges that Plaintiff entered the store at 12:59 p.m., took a basket, held in one hand, and 
walked briskly. At around 1:02 p.m. Plaintiff went to the produce section at the west end of Safeway. 
(FAC p. 7 ¶2.) The FAC alleges that Plaintiff stayed in produce for 9 minutes and that her gait changed 
after she returned from produce. (FAC p. 10-11 ¶¶6-7.) Defendant did not provide evidence disputing 
Plaintiff’s alleged conduct at 1:02 p.m.  

 
Evidence 
 
The Court denies Plaintiff’s and Defendant’s requests for judicial notice as unnecessary. 
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All documents are part of the Court’s file.  
 
The Court rules on Plaintiff’s objections as follows:  
1. Sustained. Lack of foundation; Evid. C. § 1523 (b). 
2. Sustained.  
3. Sustained.  
4. Overruled. Construed as stating that Vironchi inspected the area of the falls depicted on 

the video that Safeway produced. 
5. Overruled as to the first sentence.  Sustained as to the second.   
6. Sustained.  See no. 1.  Vironchi is essentially testifying to the contents of 

the missing portions of video without a proper foundation for doing so under Evidence 
Code section 1523 (b). 

7. Sustained. 
8. Sustained.  
9. Overruled.  
10. Overruled.  
11. Overruled as to statement that there were no object, debris, spills or other items where 

Plaintiff fell. Otherwise sustained.  
12. Overruled as to statement that there were no object, debris, spills or other items where 

Plaintiff fell. Otherwise sustained.  
13. Overruled.  
14. Overruled.  
 
The Court rules on Defendant’s objections as follows: 
1. Overruled Dr. Nikolskaya states she is a neurologist and her practice includes evaluating 

patients who have fallen or have a history of falls.  While the foundation laid for the 
opinions is sparse, it is sufficient for the opinions to be admissible on this motion. 

2. Overruled.  
3. Overruled.  
4. Overruled.  
5. Overruled. General training as a doctor may be sufficient expertise for these opinions.  

(See Miller v. Silver (1986) 181 Cal.App.3d 652, 660-661; Lattimore v. Dickey (2015) 239 
Cal. App. 4th 959, 969-970; Mann v. Cracchiolo (1985) 38 Cal.3d 18, 35, 37-39, overruled 
on other grounds by Perry v. Bakewell Hawthorne, LLC (2017) 2 Cal.5th 536, 543 and 
cases cited therein.) 

6. Overruled.  
7. Overruled.  
8. Overruled. 
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6. 9:00 AM CASE NUMBER:  MSC19-00656 
CASE NAME:  BHANDARI  VS.  CCRMC 
HEARING ON MOTION FOR A NEW TRIAL  
FILED BY:  SUSHMA BHANDARI 
*TENTATIVE RULING:* 
 

Before the court is plaintiff Sushma Bhandari’s motion for new trial after the court granted 

summary judgment in favor of defendants Contra Costa County Regional Medical Center, Lisa M. 

Rodelo, M.D. and Shweta Das, M.D.  

The court granted summary judgment in favor of defendants on June 28, 2022. Thereafter, 

plaintiff filed a motion for reconsideration on July 13, 2022. While plaintiff’s motion for 

reconsideration was pending, the court entered a judgment in favor of defendants on July 20, 2022. 

The court lost jurisdiction to grant reconsideration once judgment was entered. (APRI Ins. Co. S.A. v. 

Superior Court (1999) 76 Cal.App.4th 176, 182.) Nevertheless, the court determined it had the 

discretion to treat plaintiff’s motion for reconsideration as a motion for new trial and the matter was 

continued for the submission of supplemental briefing.  

Having considered the parties’ original and supplemental briefing, plaintiff Sushma Bhandari’s 

motion for new trial is denied.  

Background 

This is an action for medical malpractice against Contra Costa County Regional Medical Center 

(“CCRMC”) and two of its employee physicians, Dr. Rodelo and Dr. Das. CCRMC is owned and 

operated by a public entity, Contra Costa County. Drs. Rodelo and Das are public employees. 

Plaintiff had a post-partum tubal ligation (“PPTL”) procedure on March 20, 2016 because she 

wanted no more children after giving birth to her second child. Dr. Rodelo performed the PPTL and 

told plaintiff it had been successful.  

Believing she could not get pregnant after a successful PPTL, plaintiff discontinued using birth 

control. However, on February 9, 2018, she was diagnosed as having an ectopic pregnancy. Dr. Hay 

performed an emergency surgery on February 10, 2018 to end that pregnancy. 

Plaintiff was surprised when she was told she was pregnant on February 9, 2018. She had 

been told before she underwent the PPTL that it would prevent her from having further children 

because both of her fallopian tubes would be cut.  

Plaintiff spoke with Dr. Hay about the ectopic pregnancy surgery immediately after he 

performed it and again at a follow-up appointment on February 14, 2018. At one or both of these 

appointments he told her that he had found the right fallopian tube to be intact before he operated 

on it. On one or both of these occasions, plaintiff asked him how she could have gotten pregnant and 
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how the right fallopian tube could have been intact if it had been cut two years earlier. She does not 

recall what he said, other than that the right tube had been intact. She was doubtful “if [she] had 

misunderstood the word ‘intact’ that [sic] might mean something else in medical language. . . .” 

Her doubt did not “let [her] be in peace” and she requested her medical records.  

While she had the conversation with Dr. Hay in February 2018 and asked then how it would 

be possible to have a tubal pregnancy when the tube had already been removed, and while her doubt 

did not let her be in peace, she did not request her medical records until June 2018 because she is a 

mother and was busy doing her chores and taking care of her children until then. But she and her 

husband had discussed the idea of getting her medical records before June because they were both 

surprised how she could have gotten pregnant.  

In the first week of July 2018, plaintiff spoke with Dr. Rodelo by telephone. She reached out 

to Dr. Rodelo because she was surprised how she had gotten pregnant and because she had received 

her medical records. She also wanted to know more about what Dr. Hay had said in February 2018. 

Dr. Rodelo told her that the right-side tube might have “increased” or grown back and that “intact” 

does not mean that the tube had not been separated; that “intact” does not mean “uncut.”  

Dr. Rodelo’s statement did not allay plaintiff’s doubt. She reached out to a cousin in Nepal 

who was a doctor, because she was still confused about “it.” She spoke to him in July 2018 as well, 

towards the end of the month. He said he was not an expert on these matters. He wanted to reach 

out to some friends and get back to her. She sent him the medical records. 

He got back to her five months later, in December 2018. He told her that if the right fallopian 

tube had been cut, it was almost impossible for it to grow 1.5 cm and reconnect in 22 months.  

Plaintiff then wrote a letter addressed to the Chief Executive Officer of CCRMC, Dr. Rodelo, 

and Dr. Das dated December 31, 2018 pursuant to CCP section 364, as though the defendants were all 

private persons rather than a public entity and two public employees. She mailed the letter to these 

three parties. She wrote the letter because of defendants’ negligence, and because Dr. Rodelo lied to 

her: Dr. Rodelo said she had cut the right fallopian tube when that was untrue. Also, Dr. Das had lied 

in his pathology report. Plaintiff then filed her original complaint in this lawsuit on March 29, 2019.  

Defendants informed plaintiff in April or May of 2019 that CCRMC was part of a public entity. 

Plaintiff then presented a Government Claim on May 29, 2019. The County returned it as untimely. 

Plaintiff presented an application on July 2, 2019 for late claim relief which the County denied. 

Plaintiff never filed a petition or motion under Government Code section 946.6 for relief from the 

claim presentation requirement.  

On March 12, 2021, the defendants moved for summary judgment on two grounds: (1) 

plaintiff never timely presented a government claim by delivering or mailing it to the proper person, 

and such person never actually received a government claim within six months after accrual of the 

cause of action if ever; and (2) plaintiff cannot prove defendants were negligent. The court’s May 20, 

2022 tentative ruling was to grant the motion on the first ground. It was unnecessary to reach the 
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second ground. 

Plaintiff did not timely contest the tentative ruling. Her counsel appeared on the morning of 

the hearing, but defense counsel did not; therefore, the court did not hear oral argument. The court 

issued its Order After Hearing Granting Summary Judgment on June 28, 2022. The court entered a 

judgment of dismissal on July 20, 2022.  

Legal Standard 

CCP section 657 governs motions for new trial and identifies seven bases for new trial: (1) 

"[i]rregularity in the proceedings of the court, jury or adverse party, or any order of the court or 

abuse of discretion by which either party was prevented from having a fair trial"; (2) "[m]isconduct of 

the jury"; (3) "[a]ccident or surprise, which ordinary prudence could not have guarded against"; 

(4) "[n]ewly discovered evidence, material for the party making the application, which he could not, 

with reasonable diligence, have discovered and produced at the trial"; (5) "[e]xcessive or inadequate 

damages"; (6) "[i]nsufficiency of the evidence to justify the verdict or other decision, or the verdict or 

other decision is against law"; and (7) "[e]rror in law, occurring at the trial and excepted to by the 

party making the application."  

The second and fifth and sixth bases above are inapplicable here as there was no jury trial and 

no damages were awarded. Rather, plaintiff appears to rely on the first, third, fourth, and seventh 

bases above. Specifically, plaintiff moves for a new trial on the following grounds: (1) irregularity of 

the proceedings because she could not take the depositions of defendant Dr. Rodelo, and county 

employees Monica Cooper and Scott Selby prior to summary judgment; (2) mistake or surprise 

because she did not receive the summary judgment reply papers the defendants served via email; 

(4) irregularity of the proceedings because a continuance of a case management conference to 

coincide with the summary judgment motion hearing deprived plaintiff of the opportunity to address 

the court regarding the need for discovery; (5) irregularity of the proceedings because, after plaintiff 

failed to timely contest the tentative ruling on the summary judgment motion, defense counsel 

declined to appear for oral argument; (6) errors of law because there were triable issues of fact 

whether the time to present a government claim was tolled, and the case on which the court relied 

in granting summary judgment, DiCampli-Mintz v. County of Santa Clara (2012) 55 Cal.4th 983, is not 

applicable.  

Irregularity in the Proceedings  

In determining a motion for new trial on the basis of irregularity, a court will typically consider 

whether the irregularity was so prejudicial that it deprived the moving party of the constitutionally 

guaranteed right to a fair trial. (See Christie v. City of El Centro (2006) 135 Cal.App,4th 767, 780.)  

The court finds that none of the above proffered grounds for new trial have merit.   

Plaintiff first argues the depositions of Dr. Rodelo, and Monica Cooper and Scott Selby were 

needed to oppose summary judgment. Plaintiff does not clearly explain why Dr. Rodelo’s deposition 
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was needed to oppose the motion. As for the depositions of Monica Cooper and Scott Selby, plaintiff 

claims these parties will testify as to whether they forwarded plaintiff’s government claim to the 

County Clerk of the Board.  Plaintiff argues defendants withheld production of a Hospital Policy 170 

which requires staff who receive government claims to forward them to risk management and county 

counsel. Plaintiff argues that before Hospital Policy 170 was produced in March 2022 there was no 

reason to depose Selby or Cooper.   

Plaintiff presents no excuse for her failure to depose defendant Dr. Rodelo. As for Selby and 

Cooper, defendants produced a privilege log in July 2021 indicating that these parties received 

plaintiff’s notice of intent to sue letter so plaintiff could have taken these depositions well before the 

summary judgment hearing (the motion had been pending for a year) if plaintiff wanted to explore 

whether these parties forwarded her claim to the County Clerk of the Board. The court rejects the 

argument that there was no reason to depose these witnesses until defendant produced Hospital 

Policy 170. Plaintiff understood defendants’ argument, made over a series of demurrers, that her 

claim was required to be received by the County Clerk of the Board in order for this action to proceed.  

The MSJ was set on January 24, 2022 and then continued to April 25, 2022. Plaintiff claims 

she appeared ex parte on January 31, 2022 to ask for reconsideration of the continuance. Plaintiff’s 

counsel states that at this time, defense counsel promised to produce Rodelo, Cooper and Shelby for 

deposition on 10-12 days’ notice. Defense counsel states in opposition that he does not recall making 

this promise at the ex parte hearing.  

On April 22, 2022, plaintiff filed an opposition to the motion for summary judgment then 

pending on April 25, 2022. Plaintiff’s tardy opposition consisted of evidence, a separate statement, 

and a declaration of counsel that included a request for a continuance under CCP section 437c(h). 

The opposition did not include a memorandum of points and authorities. As a result, the court 

continued the hearing to May 23, 2022, providing dates for plaintiff’s opposition briefs and an 

updated reply. Plaintiff’s counsel took the continuance as the court’s permission to take the 

depositions of Rodelo, Cooper and Shelby and contacted defense counsel for available deposition 

dates.  (Narayan Decl., ¶¶ 9-11, Exh. D.) Defense counsel responded plaintiff was not permitted 

to introduce new evidence in response to the pending summary judgment motion but invited plaintiff 

to notice the depositions. (Id., Exh. E.) Plaintiff took no action to obtain the depositions. 

Plaintiff suggests the court gave her permission to take the depositions when it continued 

the summary judgment motion to May 23, 2022 and claims defendants prevented her from doing so. 

The court’s April 25, 2022 order did not grant a continuance for plaintiff to conduct discovery or 

supplement her evidentiary showing. Plaintiff was given leave to file a memorandum of points and 

authorities only. Since plaintiff was authorized to supplement her evidence, it appears nothing 

defendants did hindered plaintiff’s ability to obtain needed evidence to oppose summary judgment. 

It appears plaintiff was simply dilatory in conducting the discovery needed to advance her claims. 

Accident or Surprise  
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Plaintiff bears the burden of showing accident or surprise, which ordinary prudence could not 
have guarded against.  
 

Plaintiff argues she never received defendants’ reply to her opposition to the summary 
judgment motion. She claims the documents were served via email without an agreement to accept 
electronic service and must have been intercepted by counsel’s spam filter. (Narayan Bhandari Decl. 
[“Bhandari Decl.”], ¶¶ 26-27.) Defendants provide evidence that the email attaching their reply brief 
was sent to the same email used plaintiff’s counsel in the past and there was no notification that the 
email “bounced” or word from plaintiff’s counsel the documents were not received. (Jason Mauck 
Decl., ¶ 3 and Exh. B.)   
 

For actions filed on or after January 1, 2019, a document may be served by electronic service 

if (1) a party has expressly consented to receiving electronic service; (2) the court has ordered 

electronic service; or (3) the receiving party is represented by counsel, and the serving party first 

confirmed by telephone or email the appropriate electronic service address for counsel being served. 

(CCP § 1010.6, subds. (a)(2)(A)(ii), (e)(1).) 

It appears the use of electronic service to serve reply papers was improper. First, defendants' 

counsel does not specifically represent that plaintiff's counsel expressly consented to electronic 

service, but argues the documents were sent to counsel’s usual email address and no error message 

was received. As plaintiff's counsel expressly asserts that defendants did not obtain this consent, 

the court finds that consent for electronic service was not given. Second, neither party represents 

that the court ordered electronic service on either party. And third, while defendants' counsel had 

confirmation that the email address was the appropriate electronic service address, having served 

case-related documents to that address in the past, there was no formal compliance with the 

statute’s requirements.  

Nevertheless, the court does not find the defect in service a basis to grant this motion. 

Plaintiff has not shown this was “mistake or surprise” she could not have guarded against or that she 

was prejudiced. As noted, the MSJ was calendared for April 25, 2022. Plaintiff filed a late opposition, 

and the court continued the hearing in its own motion. In doing so, the court gave the parties a 

briefing schedule. Plaintiff’s assertion that there was no reason to expect a reply in advance of the 

May 23, 2022 hearing is unreasonable. Counsel knew he had not received a reply. At the very least, 

and to guard against any surprise, counsel should have contacted defendants’ counsel or the court to 

determine whether a reply was filed. 

The court also notes that plaintiff could not have responded to reply arguments except at the 

summary judgment hearing, which did not go forward because her counsel did not timely contest the 

tentative ruling. (See CRC, rule 3.1308 and Contra Costa Superior Court Local Rule 3.34(B) [“The 

tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument….”].)  
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Plaintiff makes a related argument that a procedural irregularity exists because defense 

counsel made an “implied promise” to appear at the May 23, 2022 summary judgment hearing and 

counsel’s failure to appear prevented plaintiff from arguing against the tentative ruling.  Plaintiff cites 

to attorney Narayan’s declaration at ¶¶ 23-25 and Exhibit G. However, to the extent plaintiff is 

attempting to argue misconduct by defense counsel, the court rejects that argument. The court has 

reviewed the evidence cited. Plaintiff’s counsel emailed opposing counsel and the clerk of 

Department 9 to give notice of the intent to contest the tentative ruling on May 20, 2022 at 4:58 p.m. 

Defense counsel responded: “[a]ny contest of the tentative ruling was due by 4 p.m., this is the third 

time you have given inadequate notice to contest a hearing. I was out of the office and had already 

canceled my court reporter when I received this, so the late notice is once again prejudicial.” (See 

Narayan Decl., Exh. G, May 23, 2022 email of J. Mauck.) This communication does not reflect an 

agreement to appear.  

The court likewise disagrees with plaintiff’s suggestion that her agreement to continue the 

case management conference to the date of the summary judgment hearing was in exchange for a 

promise that defendants would appear on the date of the summary judgment hearing.  

Further, any inability to address the court at a case management conference (CMC) prior to 

the summary judgment hearing was the result of plaintiff’s agreement to continue the CMC to from 

May 18 to May 23, 2022. The court disapproves of attorney Mauck’s representation to the court that 

attorney Bhandari’s had authorized defendants to request a continuance when attorney Bhandari had 

asked that attorney Mauck forward a proposed stipulation for his review. (Narayan Decl., Exh. F, pp. 

5, 9-10.) Still, there was always the possibility that summary judgment would be granted, and the 

CMC taken off calendar. Attorney Bhandari recognized this possibility when he objected to attorney 

Mauck’s statement in his letter to the court stating, “[a] Case Management Conference is set for 

Wednesday, May 18, 2022 . . .. However, two motions are scheduled for hearing on May 23, 2022, 

one of which may be dispositive. The parties therefore request that the case management conference 

be rescheduled to May 23, 2022 in the interest of judicial efficiency.” (Id, p. 9.) At that time, plaintiff 

could have moved ex parte to keep the CMC on May 18 but did not.  

The court emphasizes that, although counsel’s failure to timely contest the tentative ruling 

forfeited the opportunity to argue the summary judgment motion, plaintiff was not prejudiced 

because the court had the benefit of her arguments from the opposition papers her counsel had filed. 

The court did not grant summary judgment because there was no oral presentation by plaintiff. It 

granted the motion only after carefully considering the merits and concluding that plaintiff’s 

government claim was untimely and, because she did not present it to a person listed in Government 

Code section 915(a), the defense-waiver provisions of Government Code section 911.3 were not 

triggered. Plaintiff identifies no argument she would have asserted at the summary judgment hearing 

that could have resulted in a different outcome.   

In sum, the court rejects the argument that there has been irregularity or surprise warranting 

a new trial. The court also rejects plaintiff’s suggestion in the alternative that CCP section 657(4) 
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provides a basis for relief because the reply papers constitute “newly discovered evidence, material 

for the party making the application, which he could not, with reasonable diligence, have discovered 

and produced at the trial.” (See 8/23/22 Brf., 9:20-21.) 

Error in Law  

Plaintiff next argues the court got the law wrong. In her moving papers, she appears to argue 

the court misapplied the statute of limitations as it applies to the discovery of her injury. The court’s 

discussion of the issue in the summary judgment order follows. 

Here, plaintiff’s cause of action accrued no later than February 14, 2018, when Dr. Hay told 

her he had found the right fallopian tube to be intact before he operated on it.  Plaintiff was 

already surprised since February 9, 2014, when she learned that she had become pregnant.  

She had undergone a PPTL procedure that she believed would involve severing both fallopian 

tubes and would not allow her to become pregnant again.  Whether plaintiff was curious, or 

merely puzzled or surprised, about how she could have become pregnant after the PPTL 

procedure, the court concludes that no reasonable trier of fact could fail to find plaintiff was 

immediately suspicious upon learning of her pregnancy on February 9, 2018 that someone 

had done something wrong in the 2016 PPTL procedure.  In other words, any reasonable 

person believing what she did would have been suspicious that someone had done something 

wrong immediately upon learning of the pregnancy and certainly by the time that Dr. Hay told 

her on February 14, 2018 that the right fallopian tube was intact until he operated on it. 

The situation might be different if plaintiff testified, she had been warned that a PPTL 

procedure was not foolproof and that she might get pregnant again even if the procedure had 

been properly performed, whether because a fallopian tube had grown back together 

(recanalized) or in some manner.  But that is not her testimony.  She testified she was never 

warned of this.  (23:7-13; 24:7-18; 29:14-17; 43:19-25; 44:14-19; 45:23-46:24 (clearest 

testimony on this point).)  No reasonable person believing what she did – that pregnancy was 

impossible after a properly performed PPTL procedure – would fail to be immediately 

suspicious upon learning of a subsequent pregnancy that the PPTL procedure was improperly 

performed. 

In her 364 Notice, and subsequently in this lawsuit, plaintiff has tried to delay accrual of her 

cause of action from February 2018 to December 2018 by various means.  First, she suggests 

she was doubtful she had properly understood how Dr. Hay was using the word “intact” and 

so needed to gather more information before it could be said she was suspicious that 

someone had done something wrong to her in the PPTL procedure.  But that argument is 

belied by her own words in the 364 Notice that she continued to have doubt after her 

conversation with Dr. Hay, that her doubt did not let her “be in peace.”  (Ex. B to Das Decl., 

364 Notice, p. 2.)   

Next, she implies she cannot be charged with suspicion before she obtained her medical 
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records in June 2018.  But the reason she requested her medical records was because she still 

continued to have “doubt,” i.e., suspicion, that it was not possible to become pregnant if the 

PPTL procedure had been properly performed.  Possession of the medical records does not 

delay accrual of the cause of action if the plaintiff is already suspicious that someone has 

done something wrong to her.  (See Bellah v. Greenson (1978) 81 Cal. pp.3d 614, 623-624.)  

Further, she has provided no valid legal reason why she did not request and obtain the 

medical records in February 2018 rather than June 2018.  (See, e.g., CCP § 352 (a) (tolling if 

the plaintiff is under the age of majority or lacks legal capacity).  Focus on other things is not 

an excuse for failing to investigate after one’s suspicions are aroused.   

Finally, plaintiff relies on the fact that she did not obtain expert information from her cousin 

in Nepal until December 2018.  But her cause of action accrued on a suspicion of wrongdoing, 

not certainty of it.  She had the suspicion (doubts that prompted her investigation) no later 

February 14, 2018.  Thus, she was required to present a government claim no later than 

August 14, 2018. 

(MSJ Order at pp. 4-5.) 

In her motion for new trial, plaintiff appears to argue the court’s analysis was wrong because 

in July 2018, Dr. Rodelo told plaintiff the right-side tube might have “increased” or grown back and 

that “intact” does not mean that the tube had not been separated; that “intact” does not mean 

“uncut.”  Plaintiff argues this contributed to her delay in filing a claim, and the court should find a 

triable issue of fact as to delayed discovery. Plaintiff also appears to argue that Dr. Rodelo’s expert’s 

testimony at summary judgment, and an alleged difference between the tubal litigation method 

reported and the method used, bears on the tolling issue. 

The court does not see the relevance of Dr. Rodelo’s expert’s testimony, or the fact that a 

different PPTL procedure may have been used, to the tolling issue. As for plaintiff’s argument that 

Dr. Rodelo’s comments in 2018 should raise a triable issue of fact, the court does not agree. 

As noted above and in the court’s order, the evidence presented on summary judgment was 

that Dr. Rodelo’s statement regarding recanalization did not allay plaintiff’s concern that someone 

had done something wrong. This was evidenced by the fact that after speaking with Dr. Rodelo at the 

end of July, plaintiff reached out to a cousin in Nepal who was a doctor to request a medical opinion, 

because plaintiff was still confused about “it.” 

Accrual occurs when it would for purposes of the statute of limitations: when the injured 

person is aware of the injury and suspects someone has done something wrong to her, or a 

reasonable person would suspect it.  (See Gov’t C. § 901; Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 

397-398.) Plaintiff was suspicious upon learning of her pregnancy on February 9, 2018 that someone 

had done something wrong. Plaintiff’s later conversation with Dr. Rodelo did not change this, as 

evidenced by her continued efforts to investigate. 

As to plaintiff’s second argument regarding the applicability of DeCampli-Mintz over Phillips v. 
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Desert Hospital District (1989) 49 Cal.3d 699, the court discussed that issue at length in its summary 

judgment ruling and concluded as follows: 

After considerable reflection, this court now concludes that the practical outcomes of the 

holdings in Phillips and DiCampli cannot be reconciled and DiCampli represents an implicit 

limitation on Phillips, namely that, just like a government claim, a claim as presented must be 

presented to, or actually and timely received by, a person listed in Government Code section 

915 (a) in order to trigger the defense-waiver provisions of Government Code section 911.3.  

(MSJ Order at pp. 12-13.) 

Plaintiff’s new statutory interpretation and public policy arguments are difficult to decipher. 

What is clear is that Government Code section 915(a) establishes the manner of delivery of 

a claim against the government, requiring that it be presented to a local public entity by “[d]elivering 

it to the clerk, secretary, or auditor,” or by mailing it to one of these officials “or to the governing 

body.” Government Code section 915(e) further provides that a misdirected claim “shall be deemed 

to have been presented in compliance with” Gov. Code section 915 if “[i]t is received by the clerk, 

secretary, auditor or board of the public entity.” (Gov. Code §915(e)(1).)  

In this case, whether the CCP section 364 letter constitutes a proper claim or a 

defective claim that triggers the notice and defense-waiver provisions (“claim as presented”), nothing 

reflects plaintiff’s compliance with the statutory delivery requirements in Gov. Code section 915. 

In DiCampli-Mintz v. County of Santa Clara (2012) 55 Cal.4th 983, the California Supreme Court noted 

that failure to deliver or mail the CCP section 364 letter to one of the specified statutory recipients 

was fatal to the claim even if the CCP section 364 letter had been given to a person or department 

whose function includes the management or defense of claims against the public entity. For the 

reasons set forth in the court’s order granting summary judgment, the court follows Di Campli-Mintz.  

 For these reasons, the motion for new trial is denied. 

 
 

 

 
    

7. 9:00 AM CASE NUMBER:  MSC19-00656 
CASE NAME:  BHANDARI  VS.  CCRMC 
HEARING ON MOTION TO RECONSIDER ORDERS GRANTING MOTION FOR SUMMARY JUDGMENT  
FILED BY:  SUSHMA BHANDARI  
*TENTATIVE RULING:* 
 
See Line 6 for tentative ruling. 
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8. 9:00 AM CASE NUMBER:  MSL20-01472 
CASE NAME:  PORTFOLIO  VS.  PICKOLICK 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF STIPULATED SETTLEMENT  
FILED BY:  PORTFOLIO RECOVERY  
*TENTATIVE RULING:* 
 
Plaintiff seeks to set aside the dismissal, and then to enter judgment in accord with a prior stipulated 
settlement agreement.  The parties previously stipulated to a settlement, and they agreed that the 
court would retain jurisdiction to enforce its terms. (Richter Decl. Exh. A passim).  The court retained 
jurisdiction to enforce the settlement pursuant to Code of Civil Procedure section 664.6.  
 
Defendant failed to make monthly payments as required by the terms of the settlement agreement. 
(Richter Decl. 4:5-6; Exh. B). Defendant did not respond to a notice regarding his overdue payments 
and the intent of plaintiff to request an entry of default (Richter Exh. B), nor did he oppose this 
motion. 
 
Defendant made payments in the amount of $2,661, he then failed to make further monthly 
payments as required by the terms of the settlement agreement. (Richter Decl. 4:7).  According to its 
terms, upon default the defendant would be responsible for the entire balance owed, less any 
payments made to date (i.e., $1,530.02). (Richter Decl. 4:11-12).  Plaintiff additionally seeks costs in 
the amount of $487. (Ibid.). The balance now due is the principal sum of $1,530.02 (i.e., the 
settlement amount minus prior payments) and costs in the total sum of $487 
 
All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have been met.   
 
Accordingly, the court will set aside the dismissal and then execute and enter judgment for $2,017.02. 

 
 

  

 
    

9. 9:00 AM CASE NUMBER:  MSL20-05752 
CASE NAME:  JP MORGAN CHASE  VS.  ESTRELLA 
HEARING ON MOTION FOR ENTRY OF JUDGMENT UNDER TERMS OF STIPULATED SETTLEMENT 
FILED BY:  JP MORGAN CHASE  
*TENTATIVE RULING:* 
 
Plaintiff seeks to set aside the dismissal, and then to enter judgment in accord with a prior stipulated 
settlement agreement.  The parties previously stipulated to a settlement, and they agreed that the 
court would retain jurisdiction to enforce its terms. (Richter Decl. Exh. A passim).  The court retained 
jurisdiction to enforce the settlement pursuant to Code of Civil Procedure section 664.6.  
 
Defendant failed to make monthly payments as required by the terms of the settlement agreement. 
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(Richter Decl. 4:8-9). Defendant did not oppose this motion. 
 
Defendant made payments in the amount of $2,600, he then failed to make further monthly 
payments as required by the terms of the settlement agreement. (Richter Decl. 4:8-10).   
 
According to its terms, upon default the defendant would be responsible for the entire balance owed, 
less any payments made to date (i.e., $5,637.37 - $2,600.00 = $3,037.37). (Richter Decl. 4:11-12).   
 
All conditions for a judgment pursuant to Code of Civil Procedure section 664.6 have been met.   
 
Accordingly, the court will set aside the dismissal and then execute and enter judgment for $3,037.37 
(i.e., the settlement amount minus prior payments). 

 
 

  

 
    

10. 9:00 AM CASE NUMBER:  N22-1528 
CASE NAME:  IN RE:  J.G. WENTWORTH ORIGINATIONS, LLC 
HEARING ON PETITION FOR APPROVAL FOR TRANSFER OF PAYMENT RIGHTS  
FILED BY:  J.G. WENTWORTH  
*TENTATIVE RULING:* 
 
Appearance required. 

 
 

  

 
    

11. 9:00 AM CASE NUMBER:  MSC22-00046 
CASE NAME:  CHAMBERS-RAHIM  VS.  RADIATE HOLDINGS 
HEARING ON MINOR'S COMPROMISE    
FILED BY:  GARY MOORE 
*TENTATIVE RULING:* 
 
Appearance required. 
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12. 9:00 AM CASE NUMBER:  MSC22-00046 
CASE NAME:  CHAMBERS-RAHIM  VS.  RADIATE HOLDINGS 
FURTHER CASE MANAGEMENT CONFERENCE 
*TENTATIVE RULING:* 
 
Appearance required. 

 
 

  

 
    

13. 9:00 AM CASE NUMBER:  N22-0757 
CASE NAME:  THE GUERRERO LAW FIRM  VS.  ROGER BARNES 
HEARING ON MOTION RE INTERPLEADER FUNDS  
FILED BY:  THE GUERRERO LAW FIRM  
*TENTATIVE RULING:* 
 
The hearing is continued to November 14, 2022 at 9:00 a.m.  Petitioner asserts that Roger Barnes 
signed a release on or about February 23, 2021. (Compl. 4:7-9.)  Plaintiff asserts, however, that he did 
not sign a settlement agreement for $10,000.  (Answer, filed September 12, 2022.)  Petitioner is 
required to file a supplemental brief and declaration by October 10, 2022 addressing the following 
two issues:  1. What evidentiary evidence exists to support that a valid settlement agreement was 
reached, and then executed by Mr. Barnes? 2. What transpired in the matter between March 2021, 
when the settlement check was issued, and April 2022, when the interpleader was filed?  Mr. Barnes 
shall file any supplemental brief and declaration by November 2, 2022.  

 
 

  

 
    

14. 10:00 AM CASE NUMBER:  MS22-0386 
CASE NAME:  DAVID HADERER  VS.  MICHAEL HADERER 
JURY TRIAL  
*TENTATIVE RULING:* 
 
Parties to appear. A failure to appear may result in the imposition of sanctions. 
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15. 10:00 AM CASE NUMBER:  MSL21-02173 
CASE NAME:  CITIBANK  VS.  PALMA 
COURT TRIAL  
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  A failure to appear may result in the imposition 
of sanctions. 
 

 

 

 
    

16. 10:00 AM CASE NUMBER:  MSL20-02702 
CASE NAME:  STATE FARM  VS.  ARMSTRONG 
COURT TRIAL  
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  A failure to appear may result in the imposition 
of sanctions. 
 

 

  

 
    

17. 10:00 AM CASE NUMBER:  MSL21-03866 
CASE NAME:  BANK OF AMERICA  VS.  BROWN 
COURT TRIAL  
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  A failure to appear may result in the imposition 
of sanctions. 
 

 

  

 
    

18. 10:00 AM CASE NUMBER:  MSL22-00043 
CASE NAME:  DISCOVER  VS.  SMITH 
COURT TRIAL  
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  A failure to appear may result in the imposition 
of sanctions. 
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19. 9:01 AM CASE NUMBER:  MSC19-01012 
CASE NAME:  KAPPEL  VS.  CENTRAL COCO SANITARY DISTRICT 
HEARING ON MOTION FOR SUMMARY JUDGMENT  
FILED BY:  DEFENDANT  
*TENTATIVE RULING:* 
 
  The hearing is continued by the Court to October 31, 2022, at 9:00 a.m., 

in Department 09.  The current issue conference and trial dates are vacated.  The Court 

will address setting new issue conference and trial dates at the continued hearing. 

 The Court has found this to be an exceptionally difficult motion to decide, both because 

of complex evidentiary issues and because of complex legal issues concerning causation.  

The Court’s preliminary assessment is that whether the motion for summary judgment should be 

granted is a very close call.  Given the high stakes involved, the Court wishes to give both sides 

a full opportunity to persuade the Court that their position is correct.  The Court would find 

supplemental briefing helpful in this regard. 

 The parties shall file supplemental briefs on or before October 3, 2022, addressing the 

issues identified below.  Each side may file a response to the other side’s supplemental brief on 

or before October 10, 2022.  The Court requests only additional briefing; no additional evidence 

may be submitted in support of or in opposition to defendant’s motion.  The parties shall provide 

courtesy copies of the supplemental briefs and responses to Department 09. 

 The issues to be briefed are as follows. 

 A. The Overflow Protection Device. 

 A key issue for the Court is the significance of the subject overflow protection device 

(“OPD”).  The Court’s preliminary assessment is that plaintiffs have not raised a triable issue of 

fact concerning whether the OPD was a public improvement that defendant had a duty to 

maintain; defendant offers competent evidence that the OPD was not within the scope of 

defendant’s permanent easement, and defendant’s objections to plaintiffs’ opposition evidence 

on this point would appear to have merit (see proposed evidentiary rulings set forth below).  

On the other hand, it would appear that plaintiffs have offered competent evidence to the effect 

that the OPD was defectively designed, and if that is correct, then it is difficult to see how 

defendant can argue that any failure of the OPD interrupts the chain of causation for the alleged 

sewer backup. 

 A related issue is the significance of the statute of limitations for construction defects.  

The Court’s preliminary assessment is that both sides have failed to address this issue with 

conceptual clarity. 

 Defendant argues that there is a 10-year statute of limitations for construction defects.  

However, plaintiffs have not asserted a cause of action for construction defects, so it is not clear 

to the Court how the 10-year statute is relevant.  The possible failure of the OPD would appear 
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to be relevant only to defendant’s causation defense; it is not a prima facie element of any 

cause of action stated in plaintiffs’ First Amended Complaint. 

 Plaintiffs, on the other hand, argue that the 10-year statute of limitations does not apply 

because defendant was in actual possession of the OPD at all times.  This argument would fail 

if the Court were to find there is no triable issue of fact that the OPD is outside the scope of 

defendant’s permanent easement. 

 B. Causation. 

 A frustration for the Court is that neither side’s experts address the full body of evidence 

related to causation.  Defendant’s experts offer the opinion that the main sewer line could not 

have been the source of any sewer overflow within plaintiffs’ home, as a matter of simple 

physics; but they fail to explain any other mechanism of causation that could account for the 

dramatic spouting of water from drains, and the extraordinary degree of flooding within plaintiffs’ 

home, that according to plaintiffs’ essentially undisputed evidence did in fact occur.  Plaintiffs’ 

experts offer the opinion that the lateral sewer line could not have been the source of the sewer 

overflow, and so the source of the overflow must have been the main sewer line; but they fail to 

explain how pressure could have built up within the main sewer line to the extent necessary to 

cause the spouting and flooding that plaintiffs observed, particularly given that there was no 

evidence of flooding at upstream properties.  Faced with the absence of a comprehensive 

explanation of the chain of causation from either side, is the Court compelled to deny summary 

judgment, given that defendant has the burden of proof? 

 C. Dangerous Condition Of Public Property. 

 The Court’s preliminary assessment is that plaintiffs have not raised a triable issue of 

fact concerning defendant’s actual or constructive notice of a dangerous condition of public 

property before the July 2018 incident.  If plaintiffs wish to elaborate on their argument that there 

is a triable issue of fact concerning this issue, they may do so in their supplemental brief. 

 D. Disputed Facts. 

 The Court’s understanding is that, where facts are included in a moving party's separate 

statement, and the opposing party successfully disputes those facts, those disputes defeat the 

motion.  In other words, the moving party cannot include facts in its separate statement and 

then contend certain facts are not material after they are disputed by the opposing party.  

(See Insalaco v. Hope Lutheran Church of West Contra Costa County (2020) 49 Cal.App.5th 

506, 521 [“the separate statement effectively concedes the materiality of whatever facts are 

included”].)  The Court requests that defendant address the significance of this rule governing 

summary judgment motions, as it applies in the case at bar. 

 For example, defendant’s Fact No. 27 reads as follows: 

27. On the night of July 26, 2018, Covington looked inside the M94 manhole 

and saw the main line was flowing with no blockages. 

 Covington Decl. at ¶ 5 
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In the opposition separate statement, plaintiffs offer substantial evidence that would appear to 

raise a triable issue concerning this fact.  If the Court so concludes, can defendant’s motion be 

denied on this ground alone? 

 E. Evidentiary Rulings. 

 The following are the Court’s preliminary evidentiary rulings.  The Court encourages 

the parties to be selective in contesting these preliminary evidentiary rulings, as the Court has 

already considered the evidentiary issues carefully. 

  E-1. Overview. 
 
 The Court rules as follows on the parties’ objections.  These evidentiary rulings are 
made for purposes of this motion only.  The Court may reconsider any given evidentiary issue 
in the context of motions in limine, or at trial.  In particular, the Court notes that it has given 
plaintiffs the benefit of the doubt as to much marginal evidence, as the Court deems appropriate 
when deciding a motion for summary judgment; the Court may not be so lenient at trial. 
 
  E-2. Plaintiffs’ Evidentiary Objections. 
 
 All of plaintiffs’ evidentiary objections are overruled, with the exception of Objection 
No. 12 to the declaration of Steve Sauter.  The basis for these evidentiary rulings is as follows. 
 

The Request For Judicial Notice 
 

 Plaintiffs’ objection to defendant’s request for judicial notice is overruled.  The Court may 
take judicial notice of weather data from government sources. 

 
The Declaration of Justin Covington 

 
 The Court rules as follows on plaintiffs’ single objection to the Declaration of Justin 
Covington, which is directed to the first sentence of paragraph 7.  The objection is overruled.  
Business records are an exception to the hearsay rule, and both sides are relying on the same 
business records. 
 

The Declaration of Shari Deutsch 
 

 The Court rules as follows on plaintiffs’ objections to the Declaration of Shari Deutsch.  
Objection No. 1 is overruled; the declarant has adequately authenticated the attached 
photographs.  Objection No. 2 is overruled; this allegation is offered to show one link in a chain 
of events, and not for the truth of the matters asserted.  Objection Nos. 3 through 10 are 
overruled; the declarant has adequately alleged a foundation for making these allegations.     
 

The Declaration of Tanya Erck 
 

 The Court rules as follows on plaintiffs’ objections to the Declaration of Tanya Erck.  
Objection No. 1 is overruled; the declarant has adequately alleged a foundation for making this 
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allegation.  Objection No. 2 is overruled: these allegations are offered to show one link in a 
chain of events, and not for the truth of the matters asserted. 
 

The Declaration of Tadeusz Pilecki 
 

 The Court rules as follows on plaintiffs’ objections to the Declaration of Tadeusz Pilecki.  
Objection No. 1 is overruled; the declarant is simply quoting from a properly authenticated 
document.  Objection No. 2 is overruled; plaintiffs do not cite to the deposition testimony that 
purportedly contradicts this allegation.  Objection Nos. 3 through 14 are overruled; the declarant 
has adequately alleged a foundation for making these allegations. 
 

The Declaration of Steve Sauter 
 

 The Court rules as follows on plaintiffs’ objections to the Declaration of Steve Sauter.  
Objection Nos. 1 through 8 are overruled; the declarant has adequately alleged a foundation for 
making these allegations, in his capacity as a custodian of records.  Objection No. 9 is 
overruled; these allegations are offered to show one link in a chain of events, and not for the 
truth of the matters asserted.  Objection Nos. 10 and 11 are overruled; the declarant has 
adequately alleged a foundation for making these allegations, in his capacity as a custodian of 
records.  Objection No. 12 is sustained; a special report prepared for litigation purposes is not a 
business record kept in the ordinary course of business. 
 
  E-3. Defendant’s  Evidentiary Objections. 
 

Plaintiffs’ Expert Witness Declarations 
 
In making evidentiary rulings on plaintiffs’ expert witness declarations, the Court has 

borne in mind the following rule: 
 
[W]hen considering the declarations of the parties' experts, we liberally construe the 
declarations for the plaintiff's experts and resolve any doubts as to the propriety of 
granting the motion in favor of the plaintiff. 
 

(Powell v. Kleinman (2007) 151 Cal.App.4th 112, 125-126.)  Further, the Court has relied on 
the following additional authorities: 

 

 An expert’s opinion must be based on properly authenticated evidence.  (Garibay 
v. Hemmat (2008) 161 Cal.App.4th 735, 743.)  In the case at bar, the Court has 
assumed that certain types of evidence relied on by both sides are properly 
authenticated: business records, deposition testimony, photographs and videos, 
etc.  A defect in several expert opinions, however, is the failure to identify the 
evidence on which the opinions are based. 

 

 (Bushling v. Fremont Medical Center (2004) 117 Cal.App.4th 493, 510 
[“an expert's opinion rendered without a reasoned explanation of why the 
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underlying facts lead to the ultimate conclusion has no evidentiary value”].) 
 

 (People v. Sanchez (2016) 63 Cal.4th 665, 676 [“an expert has traditionally been 
precluded from relating case-specific facts about which the expert has no 
independent knowledge”].) 

 

 (Summers v. A. L. Gilbert Co. (1999) 69 Cal.App.4th 1155, 1179 
[“[t]he prohibition against expert opinion on an issue of law has been applied 
in many contexts”].) 

 

 (See, Bozzi v. Nordstrom, Inc. (2010) 186 Cal.App.4th 755, 761-765 [speculative 
opinions are impermissible].) 

 

The Declaration of Vincent D’Alo 
 

 The Court rules as follows on plaintiffs’ objections to the Declaration of Vincent D’Alo.  

The objections are sustained.  The declarant does not establish that “the OPD which serves 

the Kappel’s home” is within the boundaries of defendant’s easement. 

The Declaration of Bonneau Dickson 
 

The Court rules as follows on plaintiffs’ objections to the Declaration of 
Bonneau Dickson: 

  
¶ 4 and ¶ 5 sustained The declarant has not laid a foundation for alleging 

these facts. 
 

¶ 6 overruled This is an appropriate expert opinion, and the declarant relies 
on the same sort of business records that defendant’s 
declarants rely on. 
 

¶ 7 overruled An expert may identify background details shown on sewer 
plans as a way of framing their opinions. 
 

¶ 12 overruled The declarant is an expert in the area of sewer systems. 
 

¶ 13 overruled There is no genuine dispute as to the authenticity of these 
videos.   
 

¶ 14 overruled This is an appropriate expert opinion. 
 

¶ 16 sustained The declarant has failed to adequately explain the basis for 
this opinion. 
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¶ 17 sustained The declarant is a civil engineer, and has not established his 
qualifications for interpreting laboratory reports. 
 

¶¶ 18-19 overruled These are appropriate expert opinions. 
 

¶ 20  sustained The declarant is a civil engineer, and has not established his 
qualifications for interpreting laboratory reports.  Further, the 
reference to “points of entry” is not explained. 
 

¶ 21 sustained The declarant has failed to adequately explain the basis for 
this opinion. 
 

¶ 22 sustained The declarant does not identify with particularity the evidence 
on which this opinion is based. 
 

¶ 23   overruled This is an appropriate expert opinion. 
 

¶¶ 24-25 sustained The declarant does not identify with particularity the evidence 
on which these opinions are based. 
 

¶¶ 27-28 
 

sustained These opinions are speculative.  The Court is puzzled that 
the declarant did not bother to ascertain the easily confirmable 
fact of the subject pipe’s actual dimensions. 
   

¶ 29 overruled This is an appropriate expert opinion. 
 

¶ 30 sustained An expert may not properly testify to the accuracy of case-
specific hearsay. 
 

¶ 31 sustained An expert may not properly testify to the accuracy of 
case-specific hearsay, and the declarant does not identify with 
particularity the evidence on which the allegations are based. 
 

¶ 32 sustained An expert may not properly testify to the accuracy of case-
specific hearsay. 
 

¶ 33 sustained An expert may not properly testify to the accuracy of case-
specific hearsay.  Also, the declarant is only speculating as to 
the meaning of the word “Incoming.”  Finally, the declarant 
fails to adequately support the opinion that “[t]he overflow had 
significantly slowed or stopped by the time Mr. Covington 
came to the house.” 
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¶¶ 34-35 sustained These opinions are based on earlier allegations to which 
objections have been sustained.  Further, the opinion 
expressed in paragraph 35 is impermissibly vague, and is 
offered without an adequate explanation of the basis for 
the opinion. 
 

¶ 36 sustained This opinion is based on earlier allegations to which objections 
have been sustained. 
 

¶ 37 sustained The declarant does not explain the meaning of the term 
“surcharged.” 
 

¶¶ 38-39 sustained It does not logically follow that, because the sewer system 
was assertedly “not operating as designed and intended,” 
a blockage in the sewer system caused sewer to intrude into 
plaintiffs’ home. 
 

¶ 40 sustained 
in part 

Sustained as to the word “surcharged,” which the declarant 
does not define.  Otherwise overruled.  This is an appropriate 
expert opinion. 
 

¶ 41 sustained This opinion is so vague as to be unintelligible.  Further, 
the basis for the opinion is not adequately explained. 
 

¶¶ 42-51 overruled This is an appropriate expert opinion. 
 

¶ 52 sustained An expert may not properly testify to the accuracy of 
case-specific hearsay. 
 

¶¶ 53-56 overruled This is an appropriate expert opinion. 
 

¶ 57 sustained This opinion is frankly speculative, and is not adequately 
explained. 
 

¶¶ 58-60 sustained The declarant does not explain the significance of these 
observations concerning root logs. 
 

¶ 61 sustained The declarant’s interpretation of the subject notes is 
speculative.  Further, the declarant does not explain the 
meaning and significance of the term “annular space.”  
Finally, the declarant’s allegation that there was “defective 
construction” is an improper/unfounded legal conclusion. 
 

¶¶ 62-63 sustained These opinions are not adequately explained. 
 

¶ 64 sustained This opinion is frankly speculative, and is not adequately 
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explained. 
 

¶¶ 66-67 sustained An expert may not properly testify to the accuracy of 
case-specific hearsay. 
 

¶ 68 sustained This opinion assumes facts not in evidence – that defendant 
was on notice of a problem with “Roots, Grease and/or 
Debris” before the incident. 
 

¶ 69 sustained This opinion is frankly speculative, and is not adequately 
explained. 
 

¶ 70 sustained This opinion is not adequately explained.  Further, 
the reference to “defective construction” is an 
improper/unfounded legal conclusion. 
 

¶¶ 71-72, 
74-78 

sustained The declarant does not identify most of the evidence 
supporting these opinions; the opinions are stated in an 
impermissibly vague and conclusory manner; and the basis 
for the opinions is not adequately explained. 
 

¶ 79 overruled This is an appropriate expert opinion. 
 

¶ 80 sustained These opinions are not adequately explained. 
 

¶¶ 81-89 sustained These are appropriate expert opinions. 
 

¶¶ 91-92 sustained Allegations concerning a different type of OPD are 
not relevant. 
 

¶ 93 sustained This opinion is not adequately explained, and is speculative 
concerning defendant’s ‘awareness’. 
 

¶ 94 sustained The purpose of quoting from the ordinance is obscure.  Insofar 
as the declarant is offering a legal opinion, this is not a proper 
expert opinion. 
 

¶ 95 sustained This opinion is impermissibly vague, is frankly speculative, 
and is not adequately explained. 
 

¶ 96 sustained This opinion is impermissibly vague, and is not adequately 
explained.  Insofar as the declarant is offering an 
interpretation of the subject ordinances, this is not a proper 
expert opinion. 
 

 
The Declaration of Bryan Kappel 
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 The Court rules as follows on plaintiffs’ objections to the Declaration of Bryan Kappel: 

 

¶ 2 sustained The declarant is not testifying as an expert, and therefore his 
educational background is not relevant. 
 

¶ 3 overruled The flooding of plaintiffs’ residence is relevant, and 
“prejudicial” is not a valid objection. 
 

¶ 4 overruled The flooding of plaintiffs’ residence is relevant, and 
“prejudicial” is not a valid objection.  The declarant is 
competent to testify that the water “stank of urine and feces.” 
 

¶ 9 overruled These facts are within the declarant’s presumed personal 
knowledge. 
 

¶ 11 overruled An estimate of square footage is a permissible lay opinion.  
The reminder of the paragraph consists of personal 
observations. 
 

¶ 14 overruled The declarant is merely authenticating a photograph. 
 

¶ 16 overruled This is permissible narrative. 
 

¶ 17 sustained 
in part 

The objection is sustained as to the last two sentences, which 
constitute impermissible speculation concerning Mr. 
Covington’s state of mind.  The objection is otherwise 
overruled. 
 

¶ 18 overruled The declarant is stating personal observations, and 
authenticating a photograph. 
 

¶ 19 sustained This is not a permissible lay opinion. 
 

¶ 20 overruled The declarant is competent to testify that a crew was working 
next to a truck with defendant’s logo next door. 
 

¶ 22 sustained This is impermissible hearsay, and also improper/unfounded 
expert opinions. 
 

¶ 24 overruled The allegations are relevant, and “prejudicial” is not a valid 
objection. 
 

¶ 25 sustained Relevance.  The “heated exchange” is not relevant.  (See also 
the sustaining of Objection No. 22.) 
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¶¶ 26-28 overruled Permissible personal observations. 

 
¶¶ 30-31 overruled The declarant is merely authenticating photographs.  

The statement that the “black specks” in one photograph 
is “consistent with what we saw floating in the water” is a 
permissible lay opinion. 
 

¶ 33 overruled The stated objections lack merit.  The Court does note that, 
while the first sentence — that defendant’s workers “continued 
to remove roots” — is relevant, the Court does not understand 
the relevance of the additional allegations. 
 

¶ 34 sustained 
in part 

The objection is sustained as to the declarant’s statement 
that the purpose of applying mortar was “to close a hole 
around the lateral line …”  This is improper speculation or 
an improper/unfounded expert opinion.  The objection is 
otherwise overruled. 
 

¶ 35 sustained The declarant has not established a basis for interpreting 
defendant’s business records. 
 

¶ 36 overruled The declarant is merely authenticating a photograph. 
 

¶ 37 sustained The use of the word “still” is argumentative; it assumes facts 
not in evidence. 
 

¶ 38 sustained This is an improper expert opinion. 
 

¶ 39 sustained The declarant does not demonstrate personal knowledge of 
the removal of soil.  The declarant’s allegation that the soil 
was “contaminated” is an improper/unfounded expert opinion. 
 

¶ 40 sustained Hearsay, and improper/unfounded expert opinions. 
 

¶ 41 sustained Hearsay, and improper/unfounded expert opinions. 
 

¶ 44 overruled The declarant can competently testify concerning whether 
water was flowing in the subject creek bed. 
 

¶ 46 sustained 
in part 

The objection is sustained as to the last sentence, which is an 
improper/unfounded expert opinion.  The objection is 
otherwise overruled. 
 

¶ 47 overruled The declarant is testifying to his personal observations. 
 

¶ 48 overruled The declarant can testify as to when he received a telephone 
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call from defendant. 
 

¶ 49 sustained The objection is sustained as to the first sentence, which is an 
improper/unfounded expert opinion.  The objection is 
overruled as to the second sentence. 
 

¶ 50 overruled The declarant is competent to testify that he collected water 
samples and sent them to plaintiffs’ expert. 
 

¶ 51 overruled The allegations are relevant, and “prejudicial” is not a valid 
objection. 
 

¶ 53 sustained Lack of personal knowledge. 
 

¶ 54 overruled Steve Sauter’s statements are admissions of a party 
opponent, and so not inadmissible hearsay. 
 

¶ 55 overruled Defendant’s refusal to take samples is not hearsay. 
 

 

The Declaration of Jane Kappel 
 

 The Court rules as follows on plaintiffs’ objections to the Declaration of Jane Kappel:  

 

¶ 2 sustained The declarant is not testifying as an expert, and therefore her 
educational background is not relevant. 
 

¶ 3 sustained 
in part 

The declarant does not show a foundation for her conclusion 
that the residence became “uninhabitable.” 
 

¶ 4 sustained 
In part 

The objection is overruled as to the placement of the 
“manhole” in the creek bed, a fact that plaintiff could 
personally observe.  The objection is otherwise sustained for 
lack of personal knowledge. 
 

¶ 5 sustained Sustained on all grounds stated. 
 

¶ 6 overruled The declarant may testify as to the placement of the 
“manhole” and the drying up of the creek bed. 
 

¶ 7 sustained 
in part 

The objection is sustained as to the language from “giving 
permission” through the end of the paragraph.  These are 
improper legal conclusions. 
 

¶ 8 sustained The objection is sustained as to the language from 
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In part “located within” through the end of the paragraph.  
The declarant has not established a basis for alleging that 
the OPD was within defendant’s easement, and the 
allegations are also ambiguous as to which easement 
the declarant is referring to: the permanent easement or 
the temporary construction easement.  The declaration’s 
statement of defendant’s ownership is an improper legal 
conclusion.  The declarant’s reference to “the problems” 
is unintelligible; no problems are identified here. The reference 
to “the CCCSD portion of the lateral” is also unintelligible; 
no specific “portion” is identified.  The reference to workers 
notifying defendant is also unintelligible; no topic of notification 
is identified. 
 

¶ 9 sustained This allegation is unintelligible; no context is provided.  
Also, the declarant has not established a basis for personal 
knowledge of defendant’s design choices. 
 

¶ 10 sustained This allegation is unintelligible; no context is provided, and 
no date is provided.  Also, the declarant has not established 
a basis for personal knowledge of the scope of defendant’s 
easement.  Further, issues related to replacing a fence are 
not relevant. 
 

¶ 11 overruled The functioning of plaintiffs’ drains is relevant, and “prejudicial” 
is not a valid objection. 
 

¶ 12 sustained 
In part 

The objection is sustained as to the second two sentences, 
on the ground that they are both inadmissible hearsay and 
irrelevant.  The objection is otherwise overruled. 
 

¶¶ 18-19 overruled The functioning of plaintiffs’ drains is relevant, and “prejudicial” 
is not a valid objection.  The hearsay in paragraph 19 is not 
offered for the truth of the matter asserted, but only as 
narrative background. 
 

¶¶ 21-22 overruled This is just narrative background. 
 

¶ 27 overruled The Court interprets this allegation as a statement of the 
declarant’s personal observations. 
 

¶ 28 overruled Flooding in the subject residence is relevant, and “prejudicial” 
is not a valid objection. 
 

¶ 29 sustained First, the allegation is fatally ambiguous; it is not clear whether 
the declarant asked the question when she herself was in the 
hallway, or was referring to water that was observable in the 
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hallway.  Further, the statement of Mr. Covington is hearsay 
and an improper/unfounded expert opinion. 
 

¶ 30 overruled Stating that Mr. Covington “appeared scared” is a proper 
lay opinion.  The balance is merely narrative. 
 

¶ 31 overruled The sequence of events is relevant, and “prejudicial” is not 
a valid objection. 
 

¶ 33 sustained This is inadmissible hearsay. 
 

¶ 34 sustained Sustained on all grounds stated. 
 

¶ 35 sustained 
In part 

The objection is sustained as to the declarant’s allegation that 
the water in the subject residence was “sewage.”  The 
objection is otherwise overruled; these are the declarant’s 
personal observations. 
 

¶ 36 sustained 
In part 

The objection is sustained as to the declarant’s allegation that 
the water in the subject residence was “blackwater.”  The 
objection is otherwise overruled; these are the declarant’s 
personal observations. 
 

¶ 37 overruled The declarant can testify as to what defendant’s employees 
did not say or did not offer. 
 

¶ 38 overruled The declarant can testify that she observed someone taking 
photographs, and that the water in the subject residence had 
receded. 
 

¶ 39 sustained 
in part 

The objection is overruled as to the first two sentences, which 
are the declarant’s observations.  The objection is sustained 
as to the remainder of the paragraph, which is inadmissible 
hearsay. 
 

¶ 40 sustained This is either inadmissible hearsay or speculation as to the 
location of defendant’s other truck. 
 

¶ 42 sustained Relevance. 
 

¶ 43 overruled The declarant is competent to testify that dehumidifiers were 
in place, and were removing moisture during the stated time 
period. 
 

¶ 44 sustained 
in part 

The objection is overruled as to the last sentence, “I saw 
CCCSD workers remove more roots."  The objection to the 
preceding sentences is sustained on the grounds stated by 
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defendant. 
 

¶¶ 45-46 sustained Relevance. 
 

¶ 47 sustained The reference to “covering up evidence” is both inadmissible 
hearsay and an improper/unfounded opinion. 
 

¶ 48 overruled This is competent personal observation. 
 

¶ 49 sustained 
in part 

The objection is overruled as to the last sentence, which is 
competent personal observation.  The objection is otherwise 
sustained.  In the first sentence, the declarant does not state 
the basis for her allegation that workers had put mortar in the 
manhole.  In the second sentence, the declarant does not 
identify the subject video and offers an improper/unfounded 
opinion. 
 

¶ 50 sustained Relevance. 
 

¶ 51 sustained 
in part 

The objection is sustained as to the declarant’s 
characterization of soil as “contaminated.”  This is an 
improper/unfounded opinion.  The objection is otherwise 
overruled. 
 

¶ 52 sustained This paragraph consists entirely of improper/unfounded 
opinions or inadmissible hearsay: e.g., that the subject 
residence “had to be gutted …” 
 

¶ 55 sustained The declarant does not specify when these observations were 
made, rendering them meaningless. 
 

¶ 56 overruled This is mere narrative. 
 

¶ 57 sustained Hearsay. 
 

¶ 58 sustained Hearsay and speculation. 
 

¶ 60 sustained Relevance. 
 

¶ 61 sustained Hearsay. 
 

¶ 64 Sustained Improper/unfounded opinions. 
 

  

The Declaration of Kevin Searls 
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 The Court rules as follows on plaintiffs’ objections to the Declaration of Kevin Searls.  
The objection to ¶ 2 is overruled; the declarant has adequately alleged a foundation for making 
these allegations.  The objections to ¶ 3 and ¶ 4 are sustained in part; the declarant assumes a 
fact not in evidence — that a “blackwater event” occurred.  Further, the declarant does not 
define the term “blackwater.”  The objections to the second sentence of ¶ 4, and to ¶ 5, are 
overruled; the declarant is simply stating his personal, non-expert observations.  The objections 
to ¶¶ 6-8 are sustained; the declarant does not define the term “blackwater,” and does not 
adequately explain the basis for his opinions.  Further, paragraph 8 is based in part on double-
hearsay – what plaintiffs told the declarant that an unidentified “remediation company” told 
them.  The objection to ¶ 9 is sustained; the declarant does not define the terms “blackwater” 
and “large black mold.”  Further, the declarant does not explain the significance of these 
observations.  The objection to ¶ 10 is sustained; the declarant does not define the term 
“blackwater.”  Further, the declarant does not explain the significance of these observations.  
The objection to ¶ 11 is sustained; the declarant does not define the term “blackwater.”  Further, 
the declarant does not show that he is qualified to offer this opinion, and does not adequately 
explain the basis of the opinion. 
 

The Declaration of Paula Vance 
 

The Court rules as follows on plaintiffs’ objections to the Declaration of Paula Vance.  
The Court notes at the outset that it is sustaining a general objection to much of the 
declaration’s allegations: the adequacy of remediation measures taken by third parties, and the 
declarant’s recommendations for further remediation measures, are not relevant to the present 
motion.  Specific rulings are as follows: 
 
¶¶ 7-9 overruled The declarant can testify concerning samples she received, 

personally collected, or tested. 
 

¶ 10 overruled This is mere narration. 
 

¶¶ 11-12 sustained These allegations are thoroughly improper on the multiple 
grounds stated.  The paragraph is rife with unfounded 
assumptions and improper opinions. 
 

¶¶ 13-14 overruled The declaration has the expertise necessary to explain these 
background matters. 
 

¶ 15 sustained The objection is sustained on all grounds stated. 
 

¶ 17 sustained The allegation that certain areas were “still” wet assumes a 
fact not in evidence; that those areas had not become dry and 
then been wetted again from other causes.  There is no 
foundation for the characterization of water as “sewer water.” 
 

¶ 18 sustained Improper/unfounded opinions. 
 

¶¶ 19-23 sustained Hearsay and improper/unfounded opinions. 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 09 
HEARING DATE:  09/19/2022 

 

39 

 

 
¶ 24 sustained 

in part 
The objection is overruled as to the allegations that the 
declarant took a sample, and that the bacteria count in the 
sample “was consistent with sewage.”  The objection is 
otherwise sustained.  The declaration does not explain the 
meaning or significance of the term “high water activity 
organisms.” 
 

¶ 25 sustained An expert witness cannot recite case-specific hearsay. 
 

¶ 26 sustained 
in part 

The declarant can testify to her personal observations.  
However, the opinion that no area “was “properly remediated” 
is both irrelevant and impermissibly conclusory. 
 

¶¶ 27-28 sustained An expert witness cannot recite case-specific hearsay. 
 

¶¶ 29-30 overruled The declarant does not define a “catastrophic” flooding event, 
and in any event, the relevance of these allegations is 
obscure. 
 

¶¶ 31-32 sustained Sustained on all grounds stated.  Further, the word “still” in 
paragraph 31 reflects an argumentative and unfounded 
assumption. 
 

¶ 33 sustained Hearsay. 
 

¶ 34 sustained Speculation and improper/unfounded opinion. 
 

¶¶ 35-36 sustained Relevance.  The declarant’s recommendations concerning 
remediation are not relevant to the present motion. 
 

¶ 37 sustained Hearsay. 
 

¶¶ 38-39 sustained Sustained on all grounds stated.  Further, it is not clear to the 
Court what point the declarant is trying to make. 
  

¶ 40 sustained Relevance.  The declarant’s recommendations concerning 
remediation are not relevant to the present motion. 
 

¶¶ 41-43 sustained Hearsay. 
 

¶ 44 sustained Sustained on all grounds stated. 
 

¶¶ 45-46 sustained Improper/unfounded expert opinion.  The declarant does not 
explain her opinion that any water which is not perfectly clear 
must be contaminated water.  Presumably, the water in a pot 
after cooking pasta is not “Category 2 Grey Water,” even if it is 
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not perfectly clear.  Similarly, the declarant’s opinion that any 
odor in water “is a sign of chemical or microbial 
contamination” is patently absurd; chamomile tea has an odor, 
and is perfectly harmless. 
 

¶ 47-48 sustained Improper/unfounded expert opinions.   
 

¶¶ 49-52 sustained Hearsay, lack of foundation. 
 

¶ 53 sustained Sustained on all grounds stated. 
 

¶ 54 sustained Relevance.  The declarant’s recommendations concerning 
remediation are not relevant to the present motion. 
 

¶ 55 sustained Hearsay. 
 

¶¶ 56-57 sustained Hearsay, lack of foundation. 
 

¶ 58 sustained Relevance.  The declarant’s recommendations concerning 
remediation are not relevant to the present motion. 
 

¶ 59 overruled The declarant is competent to allege that test results on a 
sample she personally collected were “suggestive of sewage.” 
 

¶¶ 60-62 overruled Overruled.  These are competent expert opinions. 
 

¶ 63 sustained Relevance.  The declarant does not state that these bacteria 
were evidence of sewage. 
 

¶ 64 overruled This is a competent expert opinion. 
 

¶¶ 66-69 overruled These are competent expert opinions. 
 

¶¶ 70-71 sustained This is an expert opinion beyond the declarant’s area of 
expertise.  Further, the declarant does not explain the basis of 
the opinion. 
 

¶ 72-75 sustained Relevance.  The declarant’s recommendations concerning 
remediation are not relevant to the present motion. 
 

¶ 76 overruled This is a competent expert opinion. 
 

¶ 77 sustained Relevance. 
 

¶¶ 78-80 overruled These are competent expert opinions. 
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¶ 81 sustained The declarant’s recommendations concerning remediation are 
not relevant to the present motion. 
 

¶ 82 sustained Relevance.  The declarant does not explain the relevance of 
this opinion. 
 

¶ 83 sustained This opinion is impermissibly conclusory.  The Court does not 
understand what the declarant means by “control.” 
 

¶ 84 overruled This is a competent expert opinion. 
 

¶ 85 sustained Improper/unfounded expert opinion. 
 

¶ 86 sustained Hearsay. 
 

¶87 sustained Improper/unfounded expert opinion.  The declarant appears to 
be speculating about a medical matter. 
 

¶ 88-90 overruled These are competent expert opinions. 
 

¶ 91 sustained Relevance.  The declarant does not explain the significance of 
these allegations. 
 

¶¶ 92-94 overruled These are competent expert opinions. 
 

 


